
AGENDA REPORT 
 

Ordinance: Authorize the Executive Director to Enter into a First Amendment to a 1999 
Grant of Easement Agreement with the San Francisco Bay Area Rapid Transit District for 
8,390 square feet within the Berths 25-33 Marine Terminal at No Cost ($0). (Maritime) 
 
 MEETING DATE: 12/14/2017 
 
 AMOUNT: $0  

 
 PARTIES INVOLVED: San Francisco Bay Area Rapid Transit District 
  Grace Crunican, General Manager 
 
 SUBMITTED BY: John C. Driscoll, Director of Maritime 
 
 APPROVED BY: J. Christopher Lytle, Executive Director 
 
 ACTION TYPE: Ordinance 
 
EXECUTIVE SUMMARY 
 
Port Staff requests approval from the Board of Port Commissioners (“Board”) for the 
Executive Director to enter into a first amendment (“Proposed First Amendment”) that 
modifies permitted uses under a 1999 Grant of Easement Agreement (“1999 Easement 
Agreement”) between the Port of Oakland (“Port”) and San Francisco Bay Area Rapid 
Transit District (“BART”) within the Berths 25-33 Marine Terminal (“Berths 25-33”).  The 
purpose of modifying the permitted uses would be to allow for the installation, operation 
and maintenance of future BART facilities and infrastructure.   

 
BACKGROUND 
 
Under a 1999 Easement Agreement with the Port, the Port has granted BART exclusive 
access for 66 years for 8,390 square feet of land within Berths 25-33 (referred herein as 
“Parcel D”), which currently includes a vent structure (“Vent Structure”) to the BART 
Transbay Tube.  Under the permitted uses of the 1999 Easement Agreement, BART is 
allowed to utilize Parcel D only for the purposes of ingress, egress and circulation. 
 
Adjacent to Parcel D is another 4,630 square foot area (referred herein as “Parcel D-2”), 
which is the subject of a separate 2012 Grant of Easement Agreement (“2012 Easement 
Agreement”) between the Port and BART.  Permitted uses under Parcel D-2 include the 
installation, operation and maintenance of an emergency backup generator (“Emergency 
Generator”) for the Vent Structure on Parcel D.  Construction for the Emergency Generator 
is anticipated to occur in Summer 2018, subject to issuance of a Port construction permit 
(“Port Permit”). 



 
Parcels D and D-2 are functionally connected to each other and are within a single fence 
line.  Refer to Attachment A for a depiction of Parcel D and Parcel D-2. 
 
 
ANALYSIS 
 
During its design and planning process, BART has determined that the Emergency 
Generator on Parcel D-2 will physically encroach into a small portion of Parcel D.   As Parcel 
D is an access easement only, the Proposed First Amendment to the 1999 Easement 
Agreement will expand the permitted uses to allow for the installation, operation and 
maintenance of BART’s rapid transit facilities.  While driven by the generator-related issues 
raised by BART, the proposed modification of permitted is more broad to provide BART with 
flexibility for any future work and activities that may be contemplated on Parcel D.    
 
Staff agree that the Proposed First Amendment to the 1999 Easement Agreement is 
necessary for BART to begin its work on the Emergency Generator as well any other future 
work on Parcel D.  Furthermore, any development/construction activities under either of the 
BART easement agreements for Parcel D and D-2, including the Emergency Generator 
project, are subject to formal review and approval (for design, construction work plan, etc.,) 
by the Port under its Port Permit.  Consequently, Staff recommends Board approval of the 
Proposed First Amendment.   

 
 
BUDGET & STAFFING 
 
The proposed action is not expected to have a budget or staffing impact.  
 
 
MARITIME AVIATION PROJECT LABOR AGREEMENT (MAPLA) 
 
The Port of Oakland Maritime and Aviation Project Labor Agreement (“MAPLA”) applies to this 
tenant project to the extent the Port has issued a building permit for such work. 
 
 
STRATEGIC PLAN 
 
The action described herein would help the Port achieve the following goals and objectives 
in the Port’s Strategic Plan (http://www.portofoakland.com/pdf/about/strategicPlan2011-
2015.pdf):  
 

 Goal F: Objective 2: Partner with other agencies to create joint grant strategies. 
 

http://www.portofoakland.com/pdf/about/strategicPlan2011-2015.pdf
http://www.portofoakland.com/pdf/about/strategicPlan2011-2015.pdf


LIVING WAGE 
 
Living wage requirements, in accordance with the Port’s Rules and Regulations for the 
Implementation and Enforcement of the Port of Oakland Living Wage Requirements (the 
“Living Wage Regulations”), do not apply to the agenda report proposed action because San 
Francisco Bay Area Rapid Transit District is a government agency. 
 
 
ENVIRONMENTAL 
 
CEQA Determination: BART, as the lead agency for its Emergency Generator project, has 
conducted its review and determined that this action is categorically exempt from 
requirements of the California Environmental Quality Act (CEQA) Guidelines pursuant to 
Section 15301 as the project involves “minor modification and maintenance to an existing 
facility that involves no expansion of use.”  A copy of BART’s Notice of Exemption is 
attached as Exhibit B.  
 
As noted in the Proposed First Amendment, any other future project within the easement 
area will be subject to environmental review. 

 
 
GENERAL PLAN 
 
This action relates to an existing approved project that was found to conform to the General 
Plan; therefore, a new General Plan conformity determination pursuant to Section 727 of the 
City of Oakland Charter is not required. 
 

 
OWNER-CONTROLLED INSURANCE PROGRAM (OCIP) 
 
This action is not subject to the Port’s Owner Controlled Insurance Program (“OCIP”) as it is 
not a Port capital improvement construction project. 

 
 

OPTIONS 
 
Staff has identified the following options for the Board’s consideration: 

 

1. Authorize the Executive Director to enter into a First Amendment to the 1999 
Easement Agreement with BART for the proposed modifications as described 
herein.  This is the recommended action.  
 

2. Authorize the Executive Director to enter into a First Amendment to the 1999 
Easement Agreement with BART with different terms than those described herein.     
 



3. Do not authorize the Executive Director to enter into a First Amendment to the 1999 
Easement Agreement with BART for the proposed modifications as described 
herein.  As a result, BART will need to terminate or redesign its work for the 
Emergency Generator project.  

 
 
RECOMMENDATION 
 
Staff recommends that the Board of Port Commissioners authorize the Executive Director to 
enter into a First Amendment to the Grant of Easement Agreement, between the Port of 
Oakland and San Francisco Bay Area Rapid Transit District (BART), dated April 6, 1999, to 
modify the permitted uses to allow for the installation, operation and maintenance of BART 
rapid transit facilities.  

 



Exhibit A  
 

Parcel D and D-2 

8,390 s.f. 



Exhibit B 
 

Notice of Exemption  
 

 
 
 



 


